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Archibald Douglas of Douglas, E/q; an In- 


fant, and his Guardians, Her Grace the Dut- 


> 


cheſs Dowager of Douglas, His Grace the| 
Duke of Queenſberry, and others, 


Appellants. 


His Grace the Duke of Hamilton, Lord Dou g- 
las Hamilton, and their Guardians, Sir Hew f Reſpondents. 
Dalrymple, Bart. and others, 3 


Et e Contra, 


CASE of Archibald Douglas, Eſq; Appellant, in the 
Original, and Reſpondent in the Croſs Appeal. 


T appears from the antient Inveſtitures of the Family of Douglas, That the Eſtate and Dignity were originally deſcendi- 
ble to Heirs General; but afterwards, in 1547, they were limited to Heirs Male, and continued ſo until the Year 1699, 
when James 1 of Douglas executed a Settlement or Nomination of Heirs, whereby, in Default of Heirs Male of 


7 his own or of his Son's Body, he called to the Succeſſion the Heirs Female of his Son's Body ; and failing theſe, the Heirs 
= Female of his own Body. 


James Marquis of Douglas died in 1700, leaving Iſſue Archibald (ſoon after created Duke of Douglas) lately deceaſed, and 
Lady Fane Douglas (the Appellant's Mother) both then Infants. 


amo In 1707, a Charter paſſed under the Great Seal of Scotland, which was ratified in Parliament, erectiog the Eſtate into a 
u. Dukedom, and granting the ſame to the ſaid Archibald Duke of Douglas, and the Heirs of his Body: Remainder to the Heirs 
having Right to ſucceed by the foreſaid Deed of Settlement executed by James Marquis of Douglas in 1699. 


* T de Duke of Douglas executed, at three different Times, Settlements of his whole Eſtate, in favour of his only Siſter 
ble Lady Jane, for whom he manifeſted the moſt ſincere Affection, often ſoliciting her in the moſt preſſing Manner to marry.— 
Having retired to the Country about the Year 1730, he lived in a very recluſe Manner, and, by the Influence of Perſons very 
adverſe to his Siſter's Intereſt, it appears he revoked the Settlements in her Favour, and afterwards executed other Settlements 
in favour of the Duke of Hamilton, who was conſidered as the Heir Male of the Family, though in a diſtant Degree of Rela- 


tion, as being deſcended of a younger Son of the Family of Douglas, who was married to the Heireſs of Hamilton about the 
Middle of the laſt Century. 


wir In Aug 1746, Lady Jane, then in the 48th Year of her Age, was married to John Stewart, Eſq; now Sir 199 Stewart 
3. of Grantuily, Bart. who, though of a good Family, and preſumptive Heir of an opulent Eſtate, had then no Fortune, and 
Lady Jane, having only an yearly Annuity of 300 4. from her Brother, it became adviſeable for them, in theſe Circumſtan- 
ces, to go abroad for ſome Time, where they might live at a leſs Expence, and without keeping up any Rank: Accordingly 
they ſet out ſoon after their Marriage; and atter paſſing ſome Time at the Hague and Utrecht, they took up their Reſidence at 
Aix la Chapelle, in April 1747 : They were then attended by Mrs. Helen Hewit, a Maiden Gentlewoman, who had lived, for 
many Years, with Lady Jane in Quality of a Companion, and two Servant Maids. 


ws Towards the End of the Year 1747, Lady Jane proved with Child, and her Pregnancy ſoon after became viſible to all her 

w, Acquaintance at Aix la Chapelle—-—lIn Spring 1748, ſhe wrote to her Brother, acquainting him of it. In May that Year, 

finding the Time of her Delivery approaching, and the Expence of Living greatly increaſed, by the Congreſs to be held 
at Aix la Chapelle, ſhe reſolved to leave that Place. She ſet out from thence, and having ſtopped a few Days at Leige and 
at Sedan, the and her Family arrived at Rheims en Champagne; and after ſtaying tnere ſome Weeks, Lady Fane, Sir Jahn, 
and Mrs. Hewit ſet out for Paris, where they arrived upon the 4th of Juby, and upon the 10th of the fame Month, Lady 
Jo 


ne was ſafely delivered of the Appellant and his twin Brother Shalto, in the Houſe of Madame La Brune, in or near the 
auxbourg St. Germain. | 


„ No fooner had the News of Lady Jane's Delivery reached Scotland, than the moſt unjuſtifiable Methods were uſed to turn 
he this happy Event to her Prejudice. Reports were artfully raiſed, to create a Suſpicion that Lady Jane had never been with 

Child, and it was even affirmed that her two Sons had been purchaſed out of an Hoſpital in Paris. Theſe injurious Reports 
were never heard of in any Part except in Scotland; and as they were artfully inſinuated by ill deſigning Perſons, they made 
ſuch an Impteſſion on the Duke of Douglas, that in Aug 1749, he revoked his Siſter's Annuity. 


pn. Lady Fane and her Huſband returned to England with their Children in the End of 1749; and in Auguft 17 52, Lady Fane 


bo- Made a Journey to Scotland, but found her Brother, the Duke, ſo ynfortunately beſet by Perſons adverſe to her Intereſt, 
that ſie could have no Acceſs to ſee him. 


© In May 175 3, Sholto the youngeſt Twin died, and this Event threw Lady Jane into the deepeſt Melancholy, and ſhe died in 
„  Noventer thereafter. | 
lavour of 


nil. In 1754, it appears the Duke of Douglas executed a Deed, whereby, in Default of Heirs of his own Body, he ſettled his 
Eſtate upon the Family of Hamilton; and in 17 57, he executed another Deed upon the ſame Heirs, in which he declared it to be 


his 


yo 


"TIT Oh. 
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his Intention, that the Children of his Siſter ſhould in no Event ſucceed to his Eſtate.— Both theſe Deeds were . 1 


P. caſure. 


The Duke of Douglas In 1758, the Duke of Dorglas married the preſent Dutcheſs Dowager, and ſoon after he way, prevailed with to live is a 


mar. es in 1955, Manner leſs retired, and more fuitatle to his Rank and Fortune, As he had then an Opportunity of converſing with difin * 
terefted Perſons who could inform hiu of the Truth, he beqkme ſatisfied of the Injuſtice of thoſe Reports which had been read — 
to his Siſter's Diſad vantage. 

nes Contra be-. By Articles in 1759, executed after Marriage, between the Duke of Douglas and the preſent Dutcheſs Dowager : 

— ne Puke of his Chart Lands al Fate to the Heirs 1 Female of his Body; Remainder to ſuch Heirs as he had 1 _— 

Dong!» ant the pretenf or ſhould thereafter name; Remainder ro his own neareſt Heirs and Aſſignees whatever. | 2 ö hon 

Aug. 17 50. , ; 8 2 Ko Ac 

Deeds in favour of the Upon the gth of Janury 1760, the Duke revoked and cancelled the Settlements executed in 1754 and 1757, upon the Fas e ore 

Fanily of Humiſton re- mily of Hamilton. - | erting aid 

voked and cancelled, — BY 

Deed of Entail, nich Upon the 11th of July 1761, the Duke of Douglas executed a Diſpoſition and Entail of his whole Land Eſtate in Favour of 

Jv'v, 161, in Favour himſelf and the Heirs whatloever of his Body; Remainder 72 the Heirs whatſoever of the Body of his Father Tames Marguis of 

ot the Appellant, Douglas; Remander to the Reſpondent Lord Doug/as Hamilton, Brother ot the preſent Duke of Hamilton, and the Heirs Male 
of his Body; Remainder to Lord Architald Hamiiton, ſecond Brother of the deceaſed James Duke of Hamilton, and the Heirs 
Male of bis Body; Remainder to Lord Spencer Hamilton, third Brother of the ſaid deceaſed James Duke of Hamilton, and the 
Heirs Male of his Body; Remainder to the Heirs Male of the deceaſed Lord Baſil Ham iton, Son of the deceaſed Lord William 
Douglas, Grand Uncle of the late Duke of Douglas, who was firſt created Farl of Selkirk, and afterwards Duke of Hamilton: 

Remainder to the Heirs Male of the deceaſed Lord Archibald Hamilton, Son of the ſaid /Filliam Duke of Hamilton ; Remainder 

to the ſ-cond Son of the Duke, or Heir of the Family of Hamilt:n, and the Heirs Male of the Body of the ſaid ſecond Son; 

Remainder to the third, fourth or youngeſt Son of the ſaid Duke or Heir of the Family of Hamilton for the Time, in their 

Order, and the Heirs Male of their Bodies; Remainder to the other Heirs Male of the Body of the ſaid Duke of Hamilton; ex- 

cluding always the Dake or Hey of the Family of Hamilton for the Time, and his eldeſt Son or Apparent Heir; Remainder to the 

ſaid Archibald Duke of Dovglas his Heirs Male whatſamever ;3 Remainder to his nearcſt and lawful Heirs and A@gns whatſomever, 
f\ Paint1f7's + 

The Pete of Dongtas Of the ſame Date the Duke executed a ſeparate Deed, ſetting fortb, “ That in the Event of his Death, without Heirs . 

anne the Natel « of his Bod u, Archilald Douglas, alias Stetwart, a Minor, and Son of the deceaſed Lady Jane Douglas, his Siſter, would aber, 1762, 

eee de orhers, * ſucceed to him in hs Lands end Estate:“ He therefore appointed the Dutchels of Douglas, his Grace the Duke of Qurenſ- Serra, 

i b» the Appellant's berry, and ſeveral other Noble and Honourable Perſons, to be his Tutors and Curators. ala of Faces 

Guarcants, 

Death of the Duke of The Duke ef D:#g/as died on the 21ft of Fuly 1761, and the Appellant's Guardians ſoon after proceeded to eſtabliſh his Right th December 

n . as Heir of Tai'lic and Proviſion to his Uncle. By the Forms of the Law of Scotland, Services of Heirs proceed upon a . 

s Ile ohm. Writ called a Brieve, from his Majeſty's Chancery, for enquiring, by a Jury of 15 ſwora Men, whether the Perſon claiming * 
the Succeſſion, is the neareſt Heir of the Perſon deceaſed, what Lands he died ſeaſed of, their Manner of Holding, c. 33 
In taking the Proof of the Claimant's Propinquity, it is not uſual to bring any other Evidence, than the common Belief and 3 
Reputation, or that the Claimant is habite an! reputed to be of ſuch a Relation to the Deceaſed as is ſet forth in the Claim.—But ich of Dc 
as the Appellant had been born in a foreign Country, and Attempts had been made to throw Suſpicion on his Birth, it was - 
judged proper, on this Occaſion, to bring all the Evidence that could eaſily be obtained by Perfons reſiding in or near Zdin- 
bur. h. 8 

Printed Service, Pages It is proved by the concurring Evidence of the Counteſs Dowager of Wigteun, James Hepburn of Keith, Eſq; Mrs. Hep. 

$,9, 10, 11, 10, 17, 18, urn his Wife, Mrs. Helen Hetwit, Mrs. Jean Greig and Iſabel Walter, who had all daily Occaſion to fee and converſe with 

— Lady Jane Douglas at Aix la Chapelle, That ſhe was far advanced in her Pregnancy in April 1748; and the Facts and Circum- de Dotcheſs 6 
ances they mention, are ſuch as put this Matter beyond the Poſlibility of a Doubt. on 

, wher 1962, a 

Page 11, Ke. It is proved, Lady Jane left Aix-li-Chapelle the 1ſt of June, 1748, on account of the extraordinary Expence occaſioned rear 
by the great Reſort of Compiny to the Congreſs appointed to be held there ;— That ſhe proceedeJ to Rheims, and hav- bd by Mr, 3 
ing ſtaid there ſome Weeks, the went to Paris, leaving two Servant-Maids at Rheims to follow her, as ſoon as ſhe could ob- wt eroundlels, 

p. 12, 20, Ke. tain a proper Juppl y of Money; and that when ſhe arrived at Paris, ſhe had only one Lauiſdore remaining. at Pn 

dof whic! 

P. 12, 35, 36, &c, It is proved, that on the 10th of Ju, 1748, Lady Fare was delivered at Paris of two Sons (the Appellant and his Twin- xk 
Brother Sheltz) and Mrs. Helen Hewitt, who was preſent, depoſes as to the whole Particulars relating to the Birth and Treat- 1 
ment of the Cildren. cc 

P. 10. 13, 29. It is proved, that upon Lady Jane's Return to Rheims in September, 1748, ſhe again proved with Child, and by an Accident 

| in returning from a Viſit to Lady //igtoun, ſhe miſcarried. 
It is proved, by many Witneſſes, and by original Letters and Writings exhibited, that theſe two Children were treated by 
Sir Jahn and Lady Jane on all Occations with the utmoſt Tenderneſs ana Affection, and that the youngeſt Child was the very 

_ Hepturn, P. 10, Picture of his Mother ; and more particularly, Foſeph Deuglas of Edrington, Eſq; depoſes, That having gone to wait on Lady 

71 Jane two Days before her Death, ſhe preſented the Appellant to bim as ner Son. That the following Day, he went to 
de dine with Lady Jane, and after Dinner ſhe turned ſerious, and told him that ſhe knew ſhe was dying, and expreſſed no 
© Concern for her approaching Death, but ſeemed to be greatly afflicted what would become of her dear Son Archibald when ſhe 
ewas gone: And upon this Occaſion ſhe fell a crying, and ſeemed to be deeply afflicted ; and thereupon the Deponent a little A 

P. 25. 26, 25 and 28. © after left her, not being able to ſtand it longer.“ — And Mr. William Loch, Mrs. Greg, and others, depoſe, particularly gy 


„ 


as to the fame anxious, tender, and unaffected Concern ſhewn by Lady Jane to her Children: “ That the behaved in the 


4. moſt motherly and affe ctionate Way to them, that they were her whole Concern, and that if they were well, all was well with 


e her: That on her Death-bed ſhe ſpoke anxiouſly to her Son Archibald That ſhe hoped all would be well with 
„ him. T bat ſhe deſpiſed the Stories that had been talked, that Archibald was not her Son ; and the Deponent having 
e aſked Lady Jane if the had taken any Step to prove that he was hers, ſhe aniwered, That it was an unprecedented Thing to 
&© take any Step of that kind; and if any Body doubted of it, it was their Buſineſs to prove that the Child was an Impoltor, 
e which ſhe knew was impoſſible, for Sir John Stewart owned the Child as bis, and knew it, and God knew that the Child was 
« hers.” Mrs. Hewitt further depoſes, ** That about four Hours before Lady Jane died, ſhe ordered her Son Archibald 
< to be brought to her, when the laid her Hand upon his Head, and ſaid, God bleis you, my Child; God make you a good 
and an honeſt Man, for Riches I deſpiſe; take a Sword in your Hand, and you may one Day be as great a Hero as ſome of 
your Predeceſſors.“ | 


In the Courſe of the Service, Mr. George Lindſay, Town-clerk of Edinburgh, exhibited four Letters from Pierre la Marr, a 


Man-Midwife at Paris, ſeveral Letters from the Counteſs of Baſſevits to Lady Fane, and other Letters and Writings, which 
were found by him in a Trunk ſent by Lady Jane to his Houſe, for Cuſtody, before ſhe went to London in March 175 3 


But theſe Letteis or Writings were not read as any Part of the Evidence to the Jury. 


The Council on Behalf of the Duke of Humilion and the Earl of Selkirk, who attended the Service, and had croſs-interrogate] 
the Witneſles, having been aſked if they had any Proof to offer, or Objection to make to the Claimant's being ſerved Heir to the 
late Duke of Doug is, declared, that they demanded no Proof; whereupon the Jury unanimouſly, and without Doubt gr 
Heſitation, returned their Verdict, ſerving the Appellant Heir of Taillie and Proviſion to the (aid deceaſed Archibald Duke of 


Deus, his Uncle. 8 
On 


®plaints made 
Nick Seflion | 
Kevings in Fr 
«lf Febr vary, 


. 
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2 
\ Family Fete Soon after the Appellant's Service was compleated, and he had attained Poſſeſſion of the Eſtate, Aftions were brought at 
110 by the Duke the Inſſance of the Duke of Hamilton, and the Earl of Selkirk, for declaring their Right to the antient Eſtate of the Family, 


g,milt0n and the Far 


5 bot Judgment which the Duke of Hamilton maintained was limited to Heirs Mail by a Deed in 16303 and the Earl of Selkirk claimed in 
4 Favour of the Virtue of a Deed extcuted by James Marquis of Douglas, the gth of March 1699. Upon the 9th of December 1762, 
„. it was unanimouſiy determined by the Court of Seſſion, That the Duke of Hamilton had no Claim to any Part of this Eſtate, 
becember, 1762. either upon the Deed 1630, the Deed 1699, the Charter 1707, or any of the after Settlements ; and the Appellant was pre- 
ferred to both the noble Claimants, as well upon the Conſtruction of the more antient Settlements, as upon the later Deeds 

executed by the Duke himſelf, | 


st Before the Claims upon the Conſtruction of the Family Deeds were determined, Andrew Stewart an Attorney at Edinburgh, 
sein ſuly the common Agent of the Family of Hamiltan, and who had been appointed one of the Tutors of the preſent Duke of Ha- 
jt, and * miiton, went to France, with an Intention, as now appears, of ſearching for Evidence concerning Lady Jane Deouglas's Preg- 
— tide the der- Nancy and Delivery. In this ſecret Inveſtigation he was employed for many Months, without the leaſt Notice ot any Kind 
given to the Appellant's Friends, until at laſt, in December 1762, when the Court of Seſſion was ready to give Judgment upon 
the foreſaid Claims, it was confidently aſſerted that Mr. Stewart was in Poſſeſſion of the moſt clear and ittefragable Evidence of 
the Appellant's being an Impoſtor. And upon the 7th of that Month, a Summons was executed in Name of the Duke of Ha- 
millun, concluding that the Appellant's Service, as Heir to the Duke of Douglas his Uncle, ought to be ſet aſide, upon this 
general Ground, that it had proceeded upon falſe Evidence; and that the Appellant was not really the Son of Lady Jane Doug /as. 
— The like Actions were inſtituted at the Inſtance of Lord Dauglas Hamilton, who was called by the Duke of Doi lass 
laſt Settlement as next Heir failing the Appellant; and at the Inſtance of Sit Hew Dalrymple, Bart. pretending to be one of the 
Heirs of Line of the Duke of Douglas, entitled to the Succeſſion on Failure of the Appellant. 


t. 


An Action of Declarature was ſoon after brought, at the Appellant's Inſtance, againſt the Earl of ZHyn4ford, Sir Robert 
Menzies of Meem, Bart. and Jobn Swinton of Swinton, Eſq; the other pretended Heirs of Line of the late Duke of Douglas, and 
againſt the Earl of Sel{ir+, claiming the Sueceſſion in virtue of the Deed in 1699, to have it found and declared, that the 
Appcllant was duly and legally ſerved Heir to the Duke of Deuglas his Uncle. 


ede applies By the Forms of the Court of Seſſion, a certain Number of Days are allowed to the Defendants, from the Time of Citation, 
4Proof in etentis, before the Action can be regularlv called in Court; and in Proceſſes of Reduction, even after the Action is called, no Proof 
* foal can be allowed, until the Plaintiff condeſcend ſpecially on the Facts he propoſes to prove in Support of his Action, But 
. any Par- though this is the regular Courſe, yet where there is Danger of loſing Evidence, by Death or otherwiſe, the Court has ſome- | 
nia of Facts. times been in uſe, even before the Action is called in Court, to allow Proofs to be taken, to lie in retentis, upon the Plaintiff's 

giving in a Condeſcendance or Particular of the Facts to be proved by him in the Cauſe, with a Lift of the Witneſſes Names. 
In the preſent Caſe the Plaintiffs, upon the gth of December, two Days after they had executed their Summonſes, 

petitioned the Court for an immediate Proof to lie in retentis ; but as no Condeſcendance of Facts or of the Witneſſes Names 
af Jawary 1703» ag exhibited, this Proof was refuſed. 


4 December, 1762. 


ha Stewart's Ex- Before this Queſtion concerning the Proof to lie in retentis, was determined, the Plaintiffs made a ſecond very irregular Ap- 
£107'107, 14th, 1<tnh, 2 2 . . . - . . : . . 7 

eben ber, Plication, without the Notices or Intimation required by the Rules of the Court, inſiſting for the immediate Examination of 
4 Sir John Stewart, the Appellant's Father, founded on an Allegation that he had an Intention of going abroad; and upon this 
Suggeſtion, the Court was prevailed on to grant an immediate Order for his Attendance.— Sir Zohn, though labouring under 
a ſevere Indiſpoſition, complied with the Order of the Court, and was examined for three Days ſucceſſively in Preſence of the 
whole Lords, on the 14th, 15th, and 16th of December 1762, upon Interrogatories formed by the Plaintiffs, relative to a 
great Variety of Facts which had happened fifteen Years before; and this Declaration having been taken, to lie in retentis, 


was ſcaled up by Order of the Court, not to be opened or uſed till the other Proofs ſhould be regularly taken in the Cauſe. 


—_— arg The Dutcheſs of Douglas having gone to Paris about this Time, attended by ſome Perſons of Buſineſs, to enquire into the Truth 
wr 1962, and is Of Mr. Stewart's Averments, ſhe could diſcover no Foundation for the Reports that had been propagated, and ſhe reſted for ſome 
ze that the Re- Time in the moſt perfect Confidence, that it was impoſſible by fair Means to ſhake the Evidence of the Appellant's Legitimacy. 
N * been — gut upon the 17th of January, 1763, it was diſcovered that a Proceſs had been for ſome Time pending before the 
de, Tous nelle or Criminal Chamber of the Parliament of Paris, relative to this Affair. Upon further Enquiry it was found, that 
rf Janary, 1763- many Witneſſes had been ſecretly examined before the Trurnelle, upon a Plainte exhibited by Sir Het Dalrymple and Mr. Andrew 
oat ot # criminal Stewart, as Agent, and one of the Tutors of the Duke of Hamilton, againſt Sir Jabn Stewart and Mrs, Helen Hewit, accuſing 


ton hich had b 80 . . . . 
which had been I' his Plainte had been ſigned, and given in to the Parliament, upon the 16th of 


inthe Tournelle them of the Crime of Suppoſition of Children, 
w the 16th of Pe- December. A Variety of Witneſſes had been examined upon it in Paris and elſewhere, Writings produced, Police Books founded 
ana; on; and all this conducted with ſo much Secrecy, that though the Dutcheſs of Douglas and her Aiſiſtants had been in Paris 
from the End of December, and ſome of them had more than once converſed with Mr. Stewart and Sir Hew Dalrympl', yet it 


was only by Accident that, upon the 17th of January 1763, they came to the Knowledge of this extraordinary Pro- 
cceding. 


Had it been really true, that Sir John Stewart and Lady Jane had adopted two Foundlings in Paris as their Children, and 
thereby given thoſe Children Pretenſions on the Eſtates of Douglas and Grantully in Scotland, this could not be an Injury to any 
one in France, nor call upon the Juſtice of that Kingdom to puniſh the Contrivers of it, eſpecially as neither their Perſons nor 
their Fortunes were within the Reach of the Proceſs of the Courts in that Kingdom. The ill Effects of ſuch a Scheme was 
to be felt in Scotland only, and the Contrivers of it (if any ſuch Scheme was contrived) were within the Reach of the Courts 
of Juſtice in Scotland. It was alſo well known, that the Lords of Seſſion neither did nor could act upon any Evidence 
but ſuch as was taken in their own Court, or by an Authority delegated from them. The Intention therefore, and the Pur- 

N ang Tour- poſe of this criminal Proceſs in the Tournclle, mutt have been to prepare Witneſſes to be afterwards examined under the Authority 
of the Court of Seſſion; and to oblige the Perſons examined in the Teurnelle to ſtick to a Tale once told, whether true or falſe, 
as by varying from it they might incur at laſt the Infamy, if not the Puniſhment of Perjury. It was with a View to 
this ſecret Proceſs, that the Reſpondents had applied for and obtained Sir 70% Stetbart's Declaration, without avowing the Pur- 
poſe for which it was intended: And it appears that they actually uſed this Declaration in an additional Plainte given in by them 
to the Tourne/le upon the fourth of January 1763, in which they ſtated a Variety of Facts, as aſſerted by Sir John, and pray- 
ed further Proofs in order to refute them, though they had no Right to make uſe of a Declaration, taken to lye in retentis, be- 
fore it was opened by Authority of the Court. 


Mints made to the 


Nd sehon of 6h The Appellant's Council in Scotland, upon receiving the firſt Information of the Tournelle Proceſs, immediately laid their 
lines in France, Intelligence before the Court of Seſſion, and complained of fo irregular a Proceeding; and upon the Sch of February 1763, 
February, 1963, the Lords ““ ordained the Duke of Hamilton particularly to condeſcend on the Names of his Tutors, who authorized the Ac- 
tions now depending, at the Inſtance of the Duke againſt Mr. Douglas the Defender; and alſo to confeſs or deny if the 
criminal Proſecution is carrying on at the Inſtance of Duke Hamilton and his Tutors againſt Sir John Stewart; and if ſuch 
* Proſecution is commenced, when the Authority for carrying it on was given by the "Tutors, and when ſuch Proſecution was 
actually commenced.” ——The Reſpondents, in Obedience to this Order, condeſcended on the Tutors Names, and acknow- 
ledged that on the 13th cf December, 1762, they had ſigned a Commiſſion to Mr. Andrew Stewart, authorizing him ** to 
* commence, raiſe, and continue all Proceſſes and Actions competent before any of the Courts of Law at Paris, or any 
* whereelle in France.” That Mr. Andrew Stewart had, on the 16th December, without waiting for the Commiſſion, in Con- 
junction with Sir Hew Dalrymple, ſigned their Plainte to the Parliament of Paris, but alledged that they could give no Sort of 
Information with regard to the Nature of that Plainte. ; 


P Appellant's "IO . 2 

go Bk March, The Appellant, upon the 8th of March 1763, gave in another Petition, ſetting forth the Proceedings in France, ſo far 
Nag in of as they had come to his Knowledge, and praying, That the Court would appoint Mr. John Davidſon, the 3 the 
er. i N N ho laintiſts 


4 


os „ — [ES 


intiffs in Scotland, immediately to lodge in the Clerk's Hands a Copy of the Plainte ſigned by Sir Hew 4 10 
T & 115 15 — Stewart, on "44 16th 3 1762, and alſo a Coy of ſuch Fama 2 K. been 22 * jeg 
« and of the Procedure had thereon : 240. To lay their Injunctions upon Sir Few Dalrymple and Mr. Andrew Stewart 8 ö pre 
« the other Tutors of Duke Hamilton, not to go on further in theſe irregular Proceedings in France, under ſuch Pe- . 
«© nalty as to their Lordſhips ſhould ſeem juſt : And, laſtly, to do what elſe ſhould ſeem proper to their Lordſhips, to vin F500 . 


« the Authority of the Court, and to protect the Petitioner againſt ſuch injurious Proceedings.” This Petition was appointed ee cut 
to be ſeen and anſwered againft the Month of June then next. 


D-bate upon the Titles In the Month of June the Actions of Reduction of the Service were called in Court, and conjoined, and the firſt Queſ- 3 10 


of the Duke of kla- tion which occured was the Title and Intereſt of the Plaintiffs to inſiſt in theſe Actions. —— The Appellant maintaiged 4 yi 
milton and Lord Doug that the Duke of Hamilton had no legal Title or Intereſt to inſiſt in a Reduction of his Service, as the Son of Lady Fane : « 
* Douglas: For, as the Court had determined by their Interlocutor of the gth of December 1 that the Duke had no ' { - 
Claim to the Eſtate upon any of the Settlements, either antient or modern ; he had no more Right to object to the Appel- 4 m 

lant's Legitimacy than any other Stranger not connected with the Family of Douglas. | 40 

| ' 6 

zoth June, 1763. On adviſing this Queſtion, the Court of Seſſion, by their Interlocutor, 30th of June 1763, found that the Duke cf £ - 
m— une 8 « Hamilton had a Title to inſiſt in this Action, and remitted to the Lord Ordinary to proceed in the Cauſe accordingly. * cc 
Y U le, appealed from by a . g | (0 
the original Appeal, The Plaintiffs ſoon after put in their Condeſcendance or Particular of Facts, conſiſting of ſixty- one ſeparate Articles, whereof T 


1 or Far the forty- three firſt Articles contain a Detail of Sir John and Lady Jane Stewart's Journey to Paris, with many Circumſtances 

** e * tending to raiſe a Suſpicion, that Lady Jane could not have been delivered of Lwins at the Lime and Place mentioned in the 
Appellant's Service. Eleven Articles contain a circumſtantial Account of a Child carried off at Paris by one Duvernes, in 
November 1749, and endeavouring to ſhew that this applied to Sholto Douglas, the Appellant's Twin Brother. Th : 
remaining Part of the Condeſcendance contains an Account of what paſſed after the Appellant's Parents returned to 0 600 


Britain. 


The Lords of Seſſion heard Council upon the Matters contained in the Condeſcendance; and the Appellant having parti- 
cularly inſiſted, that the illegal Methods taken to prepoſſeſs the Witneſſes examined in the Tournelle ſhould be ſuftained as a total 
Objection to theſe Witneſles in the preſent Action, the Court appointed Informations on theſe Points. 


Arrument for the ap. The Appellant's Information given into the Court, contains a general Anſwer to the Reſpondents Particular of Facts, ating 
p:llant in his Informa- A Summary of the Evidence taken before the Jury at the Appellant's Service, and ſhewing that the Particulars mentioned by the 
tion and Anſwerto the Reſpondents conſiſted of Conjectures and Inferences drawn from Facts, ſuppoſed to have happened fifteen Years before, 

Leere,, e and reported by Perſons who had no particular Reaſon to attend to them, nor could be thought correct in their Remem- F 
brance of them; of Doubts and Preſumptions ariſing from the Uncertainty of a Day or an Hour; of negative Evidence mr 
ariſing from particular Perſons not obſerving Lady Jane's Pregnancy, and of the Improbability of her Delivery at the Age . te 
of fiſty: That though the Facts, as ſtated by the Reſpondents, were to be admitted as true, yet they could have no Weight urch. (0 
in Oppoſition to the clear and poſitive Evidence laid before the Jury at the Service: That this Proof could be corrobotated | = 
by many Witneſſes, in every Particular; and the Appellant moſt readily agreed to go into further Proofs, ſo far as they could be 5 
conducted agreeable to the eftabliſhed Rules of Proceeding in Scetland. The Appellant repreſented, that in a Cauſe tion for v 
of this Conſequence, and where he was in all Events unqueſtionably innocent, and intitled to Favour and ProteRion, the 1 
Plaintiffs ought to have been particularly careful to proceed in a fair and legal Manner, and to take no undue Advantages. 

That after having raiſed their Action in the Court of Seſſion, the only Court competent for trying the Queſtion, it was 

illegal, and derogatory from the Honour of that Court, to inſtitute another Action in a foreign Court, which could have no other 

Tendency but to pre- engage the Witneſſes, by a partial and private Examination, and fix them in a Tale which they could 

not afterwards recede from, when fairly and openly examined : That the Tournelle Proceſs had in many reſpects been at- 

tended with very great Inconveniencies to the Appellant ; for not only were the Witneſſes averſe to give any Information to 

his Agents at Paris, after they had been examined in the Towrnelle, but his Agents had been refuſed the Aſſiſtance of the Officers 

of Police, ct Iaſpection of any of the Books, Records, or Writings, neceſſary for his Defence, moſt of them having been 

locked up in the Tournelle, and others in the Cuſtody of the Officers of Police, who refuſed to ſhew them, affigning as a Rea- 

ſon that the Affair was en Fuftice regle?, although it was certain the Reſpondent's Agent had all Manner of Aſſiſtance from the 

Police, and had been directed in his Enquiries by one of their Officers: That every fecret or ex farte Examination of Wit- | 

neſſes was reprobated by the Law of Scotland, infomuch that the Precognitions uſually taken in criminal Caſes, for informing | | 

the public Proſecutor, (and which could only be done before the Action was raiſed) were always deſtroyed when the Witneſſes 1 | 

came to be examined in the Courſe of Trial: That in the preſent Caſe, the Proceedings in the Tournelle were intended 
as a Preparation of the Evidence, to be uſed in a civil Queſtion already depending, a Thing unknown in the Law of Scotland, 
and of the moſt dangerous Tendency : That it was impoſſible to maintain, that this Tournelle Proceſs could be intended for 
the fair and honeſt Purpoſe of convicting and puniſhing Sir bene Stewart and Mrs. Hewit, who neither reſided in France, nos 
were in any reſpect ſubjected to its Laws: That at any Rate, it was improper to reſort to a foreign Court, when the Plain- 
tiffs might, with equal or greater Propriety, have tried the Delinquents in this Country, where they knew Sir John and Mrs. 
Hewit reſided, and where alone the Injury was felt, and the Sentence could receive Execution; and the reſorting in this Man- 
ner to a foreign Court was deemed illegal in Scotland, and was prohibited in England by the Statute 27th of Edward III. 


I 1 wwe at. as a. 0 25 2 


It was further argued, That the Forms of Proceeding in the Tournelle, however adapted to the Genius and Conſtitution of 
the French Monarchy, were adverſe to the Idea of Britiſh Liberty. For Trials were there carried on in the moſt ſecret Manner, 
and even the Party accuſed had no Opportunity of ſeeing, or putting a Queſtion to the Witneſſes, till they were fixed down 
by two different Examinations upon Oc th: That theſe Examinations were taken in Preſence only of a Judge, delegated by 
the Court, and a Clerk; and in Place of putting Queſtions to the Witneſſes, the Form was to read over the Plainte, containing 
ſuch a Repreſentation of Facts as the Proſecutor was pleaſed to give, and then to take down what the Witneſſes depoſed con- 
cerning the Matters therein contained : That this was the Method purſued in the preſent Caſe ; for a Variey of Plaintes, and 
Additions to Plaintes, had been given in by Mr. Stewart and Sir Hew Dalrymple, containing a partial and artful Narration of the 
Facts, and of the Arguments on which they endeavoured to rear up this Syſtem of an Iinpoſture; a Number of Witnefles 
had been called and examined on Oath on theſe Facts, after hearing the Plaintes read over to them, in order to refreſh their Me- 
mories; and all this conducted in the moſt ſecret and myſterious Manner, than which nothing could be more contrary to the 
fair and open Method of Trials, as practiſed in Great Britain: ——That this Tournelle Proceeding was the more irregular, that 
even ſuppoſing the Facts charged to have been true, yet France was not in reality the Locus delicti- For there was no Crime in 
Sir John Stewart's adopting Children in France; no Perſon there was hurt by it; the Injury was committed againſt Britjh 
Subjects: The Crime therefore conſiſted not in adopting the Children in France, but in producing them in Great Britain as 
Heirs to the Family of Dcuglas. That therefore, in theſe Circumſtances, it was more conſonant to Juſtice, that the Party 
who committed the Wrong ſhould be deprived of the Evidence of theſe Witneſſes, than that the Appellant, who was certainly 
innocent, ſhould ſuffer by ſuch unfair Proceedings. 
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. — The Reſpondents in their Information, endeavoured to account ſor the Proceedings before the Tournalle in two different 
1 ligen N 


tormation. Ways, inconſiſtent with each other. They at firſt ſeemed to acknowledge, that the ſole Intention of it was to ſerve as a 
Precognition, and that they had no other View, “ but to try the Affair, and preſerve the Teſtimony of the Witnefles ” Af- 
terwards they retracted this Admiſſion, and inſiſted, that the Teurnelle Proceeding was a fair and competent Action, intend- 
ed for the Purpoſe of convicting Sir John Stewart and Mrs. Hewit; and that it was carried on according to the eſtabliſhed 
Laws of France, in Criminal Matters; according to which, it was competent to try the Delinquents in the Place where the 
Crime was committed, and to proceed againſt them in Abſence, though not cited or apprehended within the Territory, 
That by the Law of Sc:tland, the Examination of a Witneſs, in a regular and judicial Manner, in one Action, afforded no 
Obj<Rion to his being afterwards examined, upon the ſame Fadts, in a ſeparate Action; and if his two Oaths were 28 
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aigory, there was no Reaſon why he ſhould not be proſecuted for Perjury.—— And . ſuppoſing there ſhould be any Ob- 


jection to the Witneſſes examined in the Tournelle, this could not affect Lord Douglas Hamilton, a wer Party to' theſe 
Proceedings, nor even the Duke of Hamilton, becauſe,he could not be hurt by the Act and Deed of his Tutors. - © 


„ The Lords of Seſſion, upon adviſing theſe Informations, upon the 27th of Fuly 1763, pronounced the following Interlo- | 
WT! cutor : „ Before Anſwer, allow the Purſuers (i. e. Reſpondents,) to prove the Facts contained in the Condeſcendances given 
e jn for them; and allow to the Defenders (i. e. Appellants,) a conjun Probation, and both Parties to prove every other 
* « Fact and Circumſtance which they may judge material in the Cauſe; and for that Effect, grant Commiſfion,to both Patg 
« ties: Find the Oojection, that certain Witneſſes had been examined before the Tournel e Criminelle of the Parliament o 

« Paris, not relevant to incapacitate thoſe Witneſſes from being examined as Witneſſes in this Cauſe, reſerving all Objec- 
« tions to their Credibility, when the Proof comes to be adviſed : But find that the Purſuers, before proceeding to execute 

«© the Commiſſion now granted, muſt give in a Petition to the Parliament of Paris, praying, That the Depotitions of the 

« Witneſſes taken, in conſequence of the Plain:es, at the Inſtance of any of the Purſuers, may be delivered up to the Com- 

« miſſioner to be named by the Defenders, that theſe Depoſitions may be cancelled ; and alſo praying, That Inſpection be 

« granted to the Defenders of the Plaintes, Records, or Writings produced therein, and whole Procedure had thereon, with 

« Liberty to the Defenders to take Copies, Extracts, or Excerpts thereot : And in caſe the Depoſitions cannot be delivered up, 

« find, the Purſuers muſt procure to the Defender, or his Agents at Paris, tree Acceſs to, and Inſpection of, the Plaintes, 

« Proofs, Books, Writings, and whole Procedure had in thete Plaintes, before the. Tournelle Criminelle; and Liberty to the 
„Defenders, to take Copies, Extracts, or Excerpts thereof; and this at leaſt fifteen Days before the Purſuers examine any 

« Witneſs that has been adduced before the Tournelle Criminelle : And the Lords hereby diſcharge the Purſuers, upon their 

« Peril, to examine any more Witneſſes, or to give in any more Plaintes, relative to the Queſtion in iſſue between the Par- 

« ties in this Cauſe, before the Tournelle Criminelle, or any other Court in France, or to carry on any further Procedure, in 

« the Proſecution of the ſaid Plaintes, after the 10th of Auguſt next, and during the Dependance of this Cauſe: And find, 

« That no Witnefles examined at the Inſtance of the Purſuers, before any Court in France, from and after the 10th Day 

« of Auguſt next, ſhall be admitted as Witneſſes in this Cauſe. Find, That the Purſuers muſt procure Inſpection to the De- 

« fenders, or their Agent at Paris, of all ſuch Letters to the Lieutenant-General, or other preſent Officers of the Police, re- 

« lative to the Matters in iſſue between the Parties, as ſhall, between and the 15th Day of Augu/t next, be ſpecially conde- 

*« ſcended on at Paris by the Defenders, or their ſaid Agents, and as ſhall be extant at the Time; and alſo, of all Books and 

« Regiſters of Police, or other Writings, relative to the Matters in iſſue between the Parties, which have been founded on 

« by the Purſuers, or which have been, or may be communicated to them, and are in the Cuſtody or Poſſeſſion of the Lieu- 

« tenant-General de Police, or other Officers of the Police, with Liberty to take Copies, or Extracts, or Excerpts from them, 

« at leaſt fifteen Days before any Witneſs can be examined for the Purſuers in France.””——— The remaining Part of the In- 
terlocutor directs the Form and Manner of executing the Commiſſion. 


The Appellant, on the 3d of Auguſt 1963, put in a reclaiming Petition, in which he informed the Court of a new and 
very extraordinary Step, lately taken by his Adverſaries, in Paris, which was the publiſhing a Monit ire in all the Churches 
of that City, in a very unuſual and improper Stile, containing a ful! Narration of all the FaGts alledged by them in this Cauſe, 
| with Deſcriptions of Sir John and Lady Jane Stewart, and Mrs, Hewit, and treating the Impoſture as already proved, or a 
C Thing of which there could be no Doubt. This Men:taire was publiſhed by the Archbiſhop of Paris, in Conſequence of 
: an Arrette of Parliament, obtained at the Requeſt of the Procureur-General; and all Perſons were enjoined, under Pain of 
Excommunication, to reveal to their Pariſh Curets, whatever they knew concerning the Facts therein contained, or the tak- 
ing away of Children at the Times therein mentioned ; theſe Revelations to be ſealed up, and tranſmitted to the Criminal 
Court or Procureur-General. The Appellant complained of this injurious Publication, which ſeemed to be thrown out 
as a Lure, to catch the Attention of every miſerable Creature in Paris, who had loſt a Child about any of the Periods ſpoke 
of in the Monitore; and likewiſe to create a general Prepoſſeſſion in the Minds of the Witneſſes, who, by ſigning their De- 
clarations made before the Cure&s, were tied down to adhere to theſe Declarations, when read over to them upon their 
Re- examination, equally as any of the Tcurnelle Witneſſes: It was therefore ſubmitted to the Cour, that this Proceeding, 
as well as the others formerly complained of, were highly improper and blameable; and the Appellant concluded with praying, 
That their Lordſhips would alter their Interlocutor of the 27th of Juh, ſo far as to find, that the Witneſſes examined be- 
& fore the Towrnelle, were inhabile Witnefles in this Cauſe, and could not be examined for the Plaintiffs z but reſerving to the 
© Defendant to adduce them, if he ſhould ſee Cauſe.— 2do, To ordain the Plaintiffs to diſcharge the ſeveral Plaintes brought 
e by them in the Tournelle in Paris, before any Proof can be allowed by this Court.,—3tio, To alter their Interlocutor, de- 
e laying the Conſideration of the Petition and Anſwers above-mentioned, concerning theſe Plaintes: And laftly, to find, that 
© before any Proof ſhould be taken in this Cauſe, the Petitioner ſhould have Acceſs to the Proofs taken at Rheims, or in N 
% England, or Scotland, upon the Commiſſion of the Parliament of Paris, and to all Reports that had been, or ſhould be 
“ made by the Cureẽs to the Parliament or Procureur-General, in Conſequence of the Monitoire.” | 


Peition for 
6, 3d Au- 


Prion, gth And in an additional Petition, th of Augu/t 1763, the Defender further prayed, That if the Lords were not diſpoſed, 
* in hoc Statu, to reject altogerher the Evidence of the Witneſſes examined before the Tournelle, or by the Curets, they 
would ſuperſede giving any final Determination upon that Point, till theſe Proceedings ſhould be laid before them; er 
at leaſt to find, that the French Witneſſes could not be examined upon Commiſſi;n, but nuſt be brought from France to be ex- 
* amined in their Lordſhips Preſence.” 


cc 
cc 
cc 


. The Court, on adviſing theſe Petitions and Anſwers, upon the 11th of Auguſt 1763, pronounced an Interlocutor, * Ad- 
f cc 


hering to their former Interlocutor, with theſe Additions, That they appoint the Depoſitions of the Witneſſes who have 
been examined before the Tournelle, to be ſealed up ſeparate from the Teſtimonies of the other Witneſſes to be examined, 
and to tranſmit them ſo ſealed up, not to be opened by either Party, without the Authority of this Court; reſerving to 
the Defender, to object againſt theſe Examinations being made Part of the State: And find, that the Delender may exa- 
mine any of the Witneſſes that may have been examined before the Tournelle, whether the Purſuer ſhall have complied with 
the Conditions of this or the preceding Interlocutor in the Cauſe or not: And find, that the Purſuers muſt procure free Ac- 
ceſs to the Defenders, or their Agents, to the Proof taken at Rheims before the Commiſſioners of the Parliament of Paris ; 
and allo to any Proof that may have been taken in England or Scotland, and to all Reports that have or ſhall be made by 
the Cureẽs to the Parliament or Procureur-General, in Conſequence of the Monitoire, . which the Purſuers have had In- 
ſpection of, or are poſſeſſed of; and if deſired, ſhall join with the Defenders in any Application for getting Poſſeſſion or In- 
ſpection of them.“ 


c«c 
« 
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In Purſuance of theſe Interlocutors, ſome of the Council and Agents for both Parties repaired to Fance; and as Letters 
fon from Of Pareatis, or a Commiſſion under the Great Seal of France, was neceſlary in this Caſe, to authorize the Commiſſioners to 

act, and to compell the Witneſſes to appear, which they could not ſafely do, on account of the Action before the Tournelle, 
ter, 165 a joint Application was made by both Parties; and upon the 14th of September 1763, the Pareatis was granted, and by mu- 


tual — was lodged in the Hands of Monſieur D' Anjou, the Reſpondents Procureur or Agent, until the Proofs ſhould 
taken. 


When the Appellants Council expected the Proofs were to begin, they learned, on the 3d of Ockober, that 14 Days before 
that Time, Mr Stewart, the Reſpondents Agent, had, without their Knowledge or Conſent, delivered to the Chancellor the 


Pareatis, which, by Conſent of Parties, had been lodged in the Hands of Monſieur D' Anjou, for the Behoof of all concerned; 


and this was induſtriouſly concealed from the Appellant's Council, who had frequently Opportunities of ſeeing Mr. Stewart dur- 
ing that Period. | ; | 3 In 


Debate upon the Titles 
of the Duke of Ha- 
milton and Lord Doug- 
las Hamilton. 


zoth June, 1763. 
Interlocutor ſuſtaining 


Cy 


« Plaintiffs in Scotland, immediately to lodge in the Clerk's Hands a Copy of the Plainte ſigned by Sir Heu 

« and Mr. Andrew Stewart, on he i6th 1 1762, and alſo a G of ſuch Na na been om 
« and of the Procedure had thereon: 249. To lay their Injunctions upon Sir Few Dalrymple and Mr. Andrew Stewart 5 
« the other Tutors of Duke Hamilton, not to go on further in theſe irregular Proceedings in France, under ſuch Pe- 
„ nalty as to their Lordſhips ſhould ſeem juſt : And, laſtly, to do what elſe ſhould ſeem proper to their Lordſhips, to vindicate 
« the Authority of the Court, and to protect the Petitioner againſt ſuch injurious Proceedings,” This Petition was appointed 


to be ſeen and anſwered againſt the Month of June then next. 


In the Month of June the Actions of Reduction of the Service were called in Court, and conjoined, and the firſt Queſ- 
tion which occured was the Title and Intereſt of the Plaintiffs to inſiſt in theſe Actions. —— The Appellant maintaiged 
that the Duke of Hamilton had no legal Title or Intereſt to inſiſt in a Reduction of his Service, as the Son of Lady Jane 
Douglas : For, as the Court had determined by their Interlocutor of the gth of December * that the Duke had no 
Claim to the Eſtate upon any of the Settlements, either antient or modern; he had no more Right to object to the Appel- 
lant's Legitimacy than any other Stranger not connected with the Family of Douglas. 


Oa adviſing this Queſtion, the Court of Seſſion, by their Interlocutor, zoth of June 1763, „ found that the Duke cf 


the Duke of Hamilton's ©© Hamilton had a Title to inſiſt in this Action, and remitted to the Lord Ordinary to proceed in the Cauſe accordingly, 


'Tirle, appealed from by 


the original Appeal, 


Condeſcendance or Par- the forty-three firſt Articles contain a Detail of Sir John and Lady Fane Stewart's Journey to Paris, with many Circumſtances 


ticular of Facts given in 


by the Reſpondents, 


Argument for the Ap» 


pellant in his Informa- 
tion and Anſwer to the 
Reſpondent's Particu- 
ar of Fats, 


Argument for the Re- 
if \neents in their In. 
turmation, 


tending to raiſe a Suſpicion, that Lady Jane could not have been delivered of 'T wins at the Time and Place mentioned in the 
Appellant's Service. Eleven Articles contain a circumſtantial Account of a Child carried off at Paris by one Duvernes, in 
November 1749, and endeavouring to ſhew that this applied to Sholto Douglas, the Appellant's Twin Brother. The 
remaining Part of the Condefcendance contains an Account of what paſſed after the Appellant's Parents returned to 
Britain. | 


The Lords of Seffion heard Council upon the Matters contained in the Condeſcendance ; and the Appellant having parti- 
cularly inſiſted, that the illegal Methods taken to prepoſſeſs the Witneſſes examined in the Tournelle ſhould be ſuſtained as a total 
Objedtion to theſe Witneſles in the preſent Action, the Court appointed Informations on theſe Points. 


The Appellant's Information given into the Court, contains a general Anſwer to the Reſpondents Particular of Facts, ſtating 
a Summary of the Evidence taken before the Jury at the Appellant's Service, and ſhewing that the Particulars mentioned by the 
Reſpondents conſiſted of Conjectures and Inferences drawn from Facts, ſuppoſed to have happened fifteen Years before, 
and reported by Perſons who had no particular Reaſon to attend to them, nor could be thought correct in their Remem- 
brance of them; of Doubts and Preſumptions arifing from the Uncertainty of a Day or an Hour; of negative Evidence 
ariſing from particular Perſons not obſerving Lady Jane's Pregnancy, and of the Improbability of her Delivery at the Age 
of fiſty: That though the Facts, as ſtated by the Reſpondents, were to be admitted as true, yet they could have no Weight 
in Oppoſition to the clear and poſitive Evidence laid before the Jury at the Service: That this Proof could be corroborated 
by many Witneſſes, in every Particular; and the Appellant moſt readily agreed to go into further Proofs, ſo far as they could be 
conducted azrecable to the eſtabliſhed Rules of Proceeding in Scetland. The Appellant repreſented, that in a Cauſe 
of this Conſequence, and where he was in all Events unqueſtionably innocent, and intitled to Favour and Protection, the 
Plaintiffs ought to have been particularly careful to proceed in a fair and legal Manner, and to take no undue Advantages, 
That after having raiſed their Action in the Court of Seſſion, the only Court competent for trying the Queſtion, it was 
illegal, and derogatory from the Honour of that Court, to inſtitute another Action in a foreign Court, which could have no other 
Tendency but to pre-engage the Witneſſes, by a partial and private Examination, and fix them in a Tale which they could 
not afterwards recede from, when fairly and openly examined : That the Toxrnelle Proceſs had in many reſpects been at- 
tended with very great Inconveniencies to the Appellant ; for not only were the Witnefles averſe to give any Information to 
his Agents at Paris, after they had been examined in the Towrnelle, but his Agents had been refuſed the Aſſiſtance of the Officers 
of Police, ct Iaſpection of any of the Books, Records, or Writings, neceſſary for his Defence, moſt of them having been 
locked up in the Tournelle, and others in the Cuſtody of the Officers of Police, who refuſed to ſhew them, aſſigning as a Rea- 
ſon that the Affair was en Fuftice regle?, although it was certain the Reſpondent's Agent had all Manner of Aſſiſtance from the 
Police, and had been directed in his Enquiries by one of their Officers: That every fecret or ex farte Examination of Wit- 
neſſes was reprobated by the Law of Scotland, inſomuch that the Precognitions ufually taken in criminal Caſes, for informing 
the public Proſecutor, (and which could only be done before the Action was raiſed) were always deſtroyed when the Witneſſes 
came to be examined in the Courſe of Trial: That in the preſent Caſe, the Proceedings in the Tournell: were intended 
as a Preparation of the Evidence, to be uſed in a civil Queſtion already depending, a Thing unknown in the Law ef Scatland, 
and of the moſt dangerous Tendency : That it was impoſſible to maintain, that this Tournelle Proceſs could be intended for 
the fair and honeſt Purpoſe of convicting and puniſhing Sir 2 Stewart and Mrs. Hewit, who neither reſided in France, nos 
were in any reſpect ſubjected to its Laws: That at any Rate, it was improper to reſort to a foreign Court, when the Plain- 
riffs might, with equal or greater Propriety, have tried the Delinquents in this Country, where they knew Sir John and Mrs, 
Hewit reſided, and where alone the Injury was felt, and the Sentence could receive Execution; and the reſorting in this Man- 
ner to a foreign Court was deemed illegal in Scotland, and was prohibited in England by the Statute 27th of Edward III. 


Tt was further argued, That the Forms of Proceeding in the Teurnelle, however adapted to the Genius and Conſtitution of 
the French Monarchy, were adverſe to the Idea of Britiſh Liberty. For Trials were there carried on in the moſt ſecret Manner, 
and even the Party accuſed had no Opportunity of ſeeing, or putting a Queſtion to the Witneſſes, till they were fixed down 
by two different Examinations upon Oath: That theſe Examinations were taken in Preſence only of a Judge, delegated by 
the Court, and a Clerk ; and in Place of putting Queſtions to the Witneſſes, the Form was to read over the Plainte, containing 
ſuch a Repreſentation of Facts as the Proſecutor was pleaſed to give, and then to take down what the Witneſſes depoſed con- 
cerning the Matters therein contained : That this was the Method purſued in the preſent Caſe ; for a Variey of Plaintes, and 
Additions to Plaintes, had been given in by Mr. Stewart and Sir Hew Dalrymple, containing a partial and artful Narration of the 
Facts, and of the Arguments on which they endeavoured to rear up this Syſtem of an linpoſturez a Number of Witneſſes 
had been called and examined on Oath on theſe Facts, after hearing the Plaintes read over to them, in order to refreſh their Me- 
mories; and all this conducted in the moſt ſecret and myſterious Manner, than which nothing could be more contrary to the 
fair and open Method of Trials, as practiſed in Great Britain : ——That this Tournelle Proceeding was the more irregular, that 


even ſuppoſing the Facts charged to have been true, yet France was not in reality the Lacus delicti For there was no Crime in 


Sir Jahn Stewart's adopting Children in France; no Perſon there was hurt by it; the Injury was committed againſt Bi 
Subjects: The Crime therefore conſiſted not in adopting the Children in France, but in producing them in Great Britain as 
Heirs to the Family of Dcuglas. That therefore, in theſe Circumſtances, it was more conſonant to Juſtice, that the Party 
who committed the Wrong ſhould be deprived of the Evidence of theſe Witnefles, than that the Appellant, who was certainly 
innocent, ſhould ſuffer by ſuch unfair Proceedings. 


The Reſpondents in their Information, endeavoured to account for the Proceedings before the Tourn:ile in two different 
Ways, inconſiſtent with each other. They at firſt ſeemed to acknowledge, that the ſole Intention of it was to ſerve as a 
Precognition, and that they had no other View, “ but to try the Affair, and preſerve the Teſtimony of the Witneſſes 25 Af. 
terwards they retracted this Admiſſion, and inſiſted, that the Tournelle Proceeding was A fair and competent Action, intend- 
ed for the Purpoſe of convicting Sir John Stewart and Mrs. Hewit; and that it was carried on according to the eſtabliſhed 


Laws of France, in Criminal Matters; according to which, it was competent to try the Delinquents in the Place where the 


Crime was committed, and to proceed againſt them in Abſence, though not cited or apprehended within the Territory. 


That by the Law of Sc:tland, the Examination of a Witneſs, in a regular and judicial Manner, in one Action, afforded no 
Objecction to his being afterwards examined, upon the ſame Facts, in a ſeparate Action; and if his two Oaths were W 
| eo 3-6 | icrory, 


The Plaintiffs ſoon after put in their Condeſcendance or Particular of Facts, conſiſting of ſixty- one ſeparate Articles, whereof 
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gigory, there was no Reaſon why he ſhould not be proſecuted for Perjury.——And fly ſuppoſing there ſhould be any Ob- 


jection to the Witneſſes examined in the Tournelle, this could not affect Lord Douglas Hamilion, ha was no Party to theſe 
Proceedings, nor even the Duke of Hamilton, becauſe,he could not be hurt by the Act and Deed of his Tuts. 


„„ The Lords of Seſſion, upon adviſing theſe Informations, upon the 27th of uly 1763, pronounced the following Interlo- ; 

wall cytor : * Before Anſwer, allow the Purſuers (i. e. Reſpondents,) to prove the Facts contained in the Condefcendances given 

Pri 4c in for them; and allow to the Defenders (i. e. Appellants,) a conjunct Probation, and both Parties to prove every othg 
« Fact and Circumſtance which they may judge material in the Cauſe; and for that Effect, grant Commiſfion, to both Pars. 
« ties: Find the Oojection, that certain Witneſſes had been examined before the Tournel e Criminelle of the Parliament o 
« Paris, not relevant to incapacitate thoſe Witneſſes from being examined as Witneſſes in this Cauſe, reſerving all Objec- 
« tions to their Credibility, when the Proof comes to be adviſed : But find that the Purſuers, before proceeding to execute 
« the Commiſſion now granted, muſt give in a Petition to the Parliament of Paris, praying, That the Depotitions of the 
« Witneſſes taken, in conſequence of the Plain!es, at the Inſtance of any of the Purſuers, may be delivered up to the Com- 
« miſſioner to be named by the Defenders, that theſe Depoſitions may be cancelled ; and alſo praying, That Inſpection be 
« granted to the Defenders of the Plaintes, Records, or Writings produced therein, and whole Procedure had thereon, with 
« Liberty to the Defenders to take Copies, Extracts, or Excerpts thereot : And in caſe the Depoſitions cannot be delivered up, 
« find, the Purſuers muſt procure to the Defender, or his Agents at Paris, free Acceſs to, and Inſpection of, the Plaintes, 
« Proofs, Books, Writings, and whole Procedure had in theſe Plaintes, before the . Tournelle Criminelle; and Liberty to the 
% Defenders, to take Copies, Extracts, or Excerpts thereof; and this at leaſt fifteen Days before the Purſuers examine any 
« Witneſs that has been adduced before the Tournelle Criminelle: And the Lords hereby diſcharge the Purſuers, upon their 
« Peril, to examine any more Witneſſes, or to give in any more Plaintes, relative to the Queſtion in iſſue between the Par- 
« ties in this Cauſe, before the Tournelle Criminelle, or any other Court in France, or to carry on any further Procedure, in 
« the Proſecution of the ſaid Plaintes, after the 10th of Augu/t next, and during the Dependance of this Cauſe: And find, 
« That no Witneſſes examined at the Inſtance of the Purſuers, before any Court in France. from and after the 10th Day 
« of Auguſt next, ſhall be admitted as Witneſſes in this Cauſe. Find, That the Purſuers muſt procure Inſpection to the De- 
« fenders, or their Agent at Paris, of all ſuch Letters to the Lieutenant General, or other preſent Officers of the Police, re- 
« lative to the Matters in iſue between the Parties, as ſhall, between and the 15th Day of Augu/t next, be ſpecially conde- 
*« ſcended on at Paris by the Defenders, or their ſaid Agents, and as ſhall be extant at the Lime; and alſo, of all Books and 
4 Regiſters of Police, or other Writings, relative to the Matters in iſſue between the Parties, which have been founded on 
« by the Purſuers, or which have been, or may be communicated to them, and are in the Cuſtody or Poſſeſſion of the Lieu- 
« tenant-Generalde Police, or other Officers of the Police, with Liberty to take Copies, or Extracts, or —_—_— from them, 
« at leaſt fifteen Days before any Witneſs can be examined for the Purſuers in France.“ ——— The remaining Part of the In- 
terlocutor directs the Form and Manner of executing the Commiſſion. 


wi M The Court having, at the ſame Time, conſidered the Petition above-mentioned, of the 8th of March, with Anſwers there- 


zo the to, for the Tutors of the Duke of Hamilton, and for John Daviiſon and Sir Hew Dalrymple, “ ſuperſeded adviting there- 
— 4“ of, until the Proof to be taken in the Cauſe is adviſed by the Court.“ 
* The Appellant, on the 3d of Auguſt 1963, put in a reclaiming Petition, in which he informed the Court of a new and 
daten for yery extraordinary Step, lately taken by his Adverſaries, in Paris, which was the publiſhing a Monit ire in all the Churches 
Au. Of that City, in a very unuſual and improper Stile, containing a full Narration of all the Facts alledged by them in this Cauſe, 
with Deſcriptions of Sir John and Lady Jane Stewart, and Mrs, Hewit, and treating the Impoſture as already proved, or a 
Thing of which there could be no Doubt. This Aon toire was publiſhed by the Archbiſhop of Paris, in Conſequence of 
an Arrette of Parliament, obtained at the Requeſt of the Procureur-General; and all Perſons were enjoined, under Pain of 
Excommunication, to reveal to their Pariſh Curets, whatever they knew concerning the Facts therein contained, or the tak- 
ing away of Children at the Times therein mentioned; theſe Revelations to be ſealed up, and tranſmitted to the Criminal 
Court or Procureur- General. The Appellant complained of this injurious Publication, which ſeemed to be thrown out 
as a Lure, to catch the Attention of every miſerable Creature in Paris, who had loſt a Child about any of the Periods ſpoke 
of in the Monitoire; and likewiſe to create a general Prepoſſeſſion in the Minds of the Witneſſes, who, by ſigning their De- 
clarations made before the Curees, were tied down to adhere to theſe Declarations, when read over to them upon their 
Re- examination, equally as any of the Teurne!le Witneſſes: It was therefore ſubmitted to the Cour, that this Proceeding, 
as well as the others formerly complained of, were highly improper and blameable; and the Appellant concluded with praying, 
That their Lordſhips would alter their Interlocutor of the 27th of Tuly, ſo far as to find, that the Witneſſes examined be- 
& fore the Towrnelle, were inhabile Witneſſes in this Cauſe, and could not be examined for the Plaintiffs z but reſerving to the 
 & Defendant to adduce them, if he ſhould ſee Cauſe.— 2do, To ordain the Plaintiffs to diſcharge the ſeveral Plaintes brought 
by them in the Tournelle in Paris, before any Proof can be allowed by this Court,—3tio, To alter their Interlocutor, de- 
e laying the Conſideration of the Petition and Anſwers above-mentioned, concerning theſe Plaintes: And laftly, to find, that 
before any Proof ſhould be taken in this Cauſe, the Petitioner ſhould have Acceſs to the Proofs taken at Rheimt, or in 
England, or Scotland, upon the Commiſſion of the Parliament of Paris, and to all Reports that had been, or ſhould be 
made by the Cureẽs to the Parliament or Procureur-General, in Conſequence of the Monitoire.“ 


Pnition, th 
ſv; cc 


And in an additional Petition, gth of Auguſt 1763, the Defender further prayed, © That if the Lords were not diſpoſed 
in hoc Statu, to reject altogether the Evidence of the Witneſſes examined before the Tournelle, or by the Curees, they 
* would ſuperſede giving any final Determination upon that Point, till theſe Proceedings ſhould be laid before them; er 
cc at leaſt to find, that the French Witneſſes could not be examined upon Commiſſi;n, but muſt be brought from France to be ex- 
* amined in their Lordſhips Preſence.” 


”, 1753, The Court, on adviſing theſe Petitions and Anſwers, upon the 11th of Augu/ 1763, pronounced an Interlocutor, “ Ad- 
* hering to their former Interlocutor, with theſe Additions, That they appoint the Depoſitions of the Witnefles who have 
been examined before the Tournelle, to be ſealed up ſeparate from the Teſtimonies of the other Witneſſes to be examined, 

“ and to tranſmit them ſo ſealed up, not to be opened by either Party, without the Authority of this Court; reſerving to 

© the Defender, to object againſt theſe Examinations being made Part of the State: And find, that the Deſender may exa- 

mine any of the Witneſſes that may have been examined before the Teurnelle, whether the Purſuer ſhall have complied with 

the Conditions of this or the preceding Interlocutor in the Cauſe or not: And find, that the Purſuers muſt procure free Ac- 
ceſs to the Defenders, or their Agents, to the Proof taken at Rheims before the Commiſſioners of the Parliament of Paris; 
and allo to any Proof that may have been taken in England or Scotland, and to all Reports that have or ſhall be made by 
the Cureẽs to the Parliament or Procureur-General, in Conſequence of the Monitoire, . which the Purſuers have had In- 
ſpection of, or are poſſeſſed of; and if deſired, ſhall join with the Defenders in any Application for getting Poſſeſſion or In- 


„ ſpection of them.” 


EY 


dab in In Purſuance of theſe Interlocutors, ſome of the Council and Agents for both Parties repaired to France ; and as Letters 
fon frog Of Pareatis, or a Commiſſion under the Great Seal of France, was neceſlary in this Caſe, to authorize the Commiffioners to 
„chen for act, and to compell the Witneſſes to appear, which they could not ſafely do, on account of the Action before the Tournelle, 
ae, $764 a joint Application was made by both Parties; and upon the 14th of September 1763, the Pareatis was granted, and by mu- 


= 3 was lodged in the Hands of Monſieur D' Anjou, the Reſpondents Procureur or Agent, until the Proofs ſhould 
taken. | 


When the Appellants Council expected the Proofs were to begin, they learned, on the 3d of Ocfober, that t4 Days before 
that Time, Mr Stewart, the Reſpondents Agent, had, without their Knowledge or Conſent, delivered to the Chancellor the 
Pareatis, which, by Conſent of Parties, had been lodged in the Hands of Monſieur D' Anjou, for the Behoof of all concerned; 
and this was induſtriouſly concealed from the Appellant's Council, who had frequently Opportunities of ſeeing Mr. Stewart dur- 


In 


ing that Period. 


b e 


Ina ſeeming Compliance with the Judgment of the Court of Seſſion, Mr. Stewart had, on the 1 3th of 4ug , preſented 
Requette, in a very declamatory Stile, to the Tournelle, praying Cancellation or Inſpection of the Proofs taken before p : 
Court. The Judges of the Tournelle having remitted the Part es to the King, another Reguette was arolented - 2 at 
Stewart, upon the 12th of September, to the King and Council; a third Requette was preſented on the 26th of Septemb £4 's 
a fourth upon the 24th of Oclaber; but in all theſe the Facts were partially ſtated, Difficulties were ſuygeſted, and — Fax 
repreſented in ſuch a View, as ſhewed no Defire in the Reſpondents to comply with the Injunctions of the Court of Sf 


ſion, but on the contrary, to continue the Proceedings before the Tournelle. 


The Appellants Council likewiſe preſented a Requette to the King and Council, praying Communication of the P 
before the Towrne/le, and likewiſe Cancellation. © Proofs taken 


28th Otober, 1563. Upon theſe different Requettes, an Arrette was pronounced by the King and Council, upon the 28th of October ſuppreſſi 
Arrette of * —_— the former Pareatis, and ordaining the Criminal Action before the Tour nelle to be carried on to the final Determinanon yas 
pr 14 dy Execution; and that then, the Clerk ſhould tranſmit a Copy of the Proceedings to the Clerk of the Court of Seſſion, to ſerv 
for ſuch Uſe as that Court ſhould judge proper; and laſtly, granting a new Commiſſion to French Council to exccute "te 


the Parties, 
Commiſſion of the Court of Seſſion, for taking the Proofs by W itneſſes. 


Variations in this Arrette By this Arreite, the Commiſſion of the Court of Seſſion was altered in the following material Points: Im, The Lords of 
2 Seſſion had diſcharged the Reſpondents, at their Peril, to proceed in the Tour nelle Proſecution, The. Arreite of the Fren h 
. King, on the contrary, ordains that Proſecution to be carried on; and this Order, being in general Terms, muſt mean that 
it is to be carried on as from the Beginning, at the Inſtance and upon the Expence of the private Proſecutors, with tie Name 

only of the Procureur-General to authorize their Proceeding.— 2de, By the Decree and Commiſſion of the Court of 8 fon 
the Reſpondents were obliged, either to procure a total Cancellation of the Twurnelle Depoſitions, or at lea(t a full Commun. 
cation of them: The Arrette has abſolutely refuſed both theſe Alternatives. And laſtly, by this Arrette all the Britiſh, and 

Part of the Frech Commiſſioners, are ſtruck out, and the Cauſe thrown entirely into the Hands. of certain Hen h Lawyers. 


2 Connell The Appellants Council were of Opinion, they could not proceed to take the Proofs in the Manner directed by this A. 
cave Cate, and apply. rette; and therefore, after taking a Proteſt againſt Mr. Stewart, they left Paris and returned to Scotland, wherg they laid the 


to the Court of Seſſion, : a ; 
whole Proceedings before the Court of Seſſion, in à Petiqon dated 1ſt of December 1763, and prayed the Court to find, 


upon the iſt of De- 
cember, 1763, to ſtop That there could be no Procedure within the Dominions of France, upon the Commiſſion of the Court of Seſſion, as new- 


2 % modelled by the French King's Arrette, and immediately to diſcharge the Purſuers, and Mr. Andie Stewart, their Agent, 
the Artette. e from proceeding to examine any Witneſſes, upon their Peril; and to give ſuch other Redrels, as to their Loroſhips ſhould 
t ſeem proper.” This Petition was ordained to be ſeen and anſwered; and the 20th of December having been appointed for 


pe 
-adviſing the Petition and Anſwers, the Lords, on the qth of that Month, pronounced an Interdict, diſcharging the Reſpon- 
dents to begin the taking of their Proof until the Queſtion ſhould be adviſed. 


17th December, 1763, Another Petition was put in for the Appellant, on the 17th of December 1763, inſiſting, That the Criminal Action was in 
233 for every Reſpect illegal and incompetent; and more particularly in this, that ſuppoſing France to have been the Place where the 
ren alledged Crime was committed, yet it was altogether unknown in the Law and Practice of any Nation, that an Action could 


plaining of the Irregu- 
larity of the Teurnelle be carried on in Abſence, ratione delicti, againſt a Stranger not cited within the Country; the Appellant therefore prayed, 
Proceſs, That the Court would reſume the Conſideration of the Petition 8th of March 1762, and Imo, To appoint the Reſpondents, 


& or their Agents, immediately to lodge in the Clerk's Hands, Copies of the Plaintes given in by them to the Tournelle at 
« Paris, and of the written Pieces of Evidence produced by them in that Court. 2d, To find, it was irreguler in the 
„% Duke of Hamilton and his Tutors, and Sir Hew Dalrymple, to give in theſe Plaintes, or inſiſt in that Action, and that the 
« faid Action was improper, illegal, and incompetent. 3tis, To ordain them to diſcharge that Proceſs, as far as in their 
% Power, by a Writing under their Hands. 40, To find the Duke of Hamilton and his Tutors, and Sir Heu Dalrymple, 
« conjunctly and ſeverally, liable to the Petitioner in the Expences incurred in Conſequence of it : And laſtly, to do what- 
« ever ſhould ſeem proper, to vindicate the Authority of the Court, and protect the Petitioner againſt ſuch injurious Pro- 


£ ceedings.” 


The Reſpondents pe- The Reſpondents, on the other Hand, put in a Petition, upon the zd of December 1763, wherein they alledged, they had 
2 4 rer done every Thing in their Power to comply with the Conditions impoſed on them by the Court, but that the Laws and Or- 
tions in the Commir. dinances of France ſtood in the Way; and therefore praying, That the Act and Commiſſion might be renewed, without any 
— from the Court of ©* of the Conditions annexed to the former Commiſſion, and which were now found to be imprettable.”” To this, it was an- 
3 156. ſwered, Imo, That in Fact they had not done every Thing in their Power to obtain a Compliance with theſe Conditions, but 
The Appellant's Ar, on the contrary, had made their Applications to the Tournelle, and to the King, in ſuch a Way, as rather to prevent the Per- 
wer to this Petition. formance of them; and that they had declined to put in Practice, an eaſy and obvious Expedient to put an End to every Dif- 
ficulty, which was to diſclaim and paſs from the Tourne/le Action. 240, That ſuppoſing they had uſed every poſſible Means 

to obtain a Compliance with the Conditions impoſed by the Court of Seſſion, yet theſe Conditions ought not to be relaxed, 

becauſe no Party can juſtly complain of a Hardſhip ariſing from his own Fault, and which c-nnot be removed without Injuſ- 

tice to another Party, who is undoubtedly blameleſs. That beſides, their own French Council had even given it as their 

Opinion, in the moſt expreſs Manner, and ſupported by many Arguments and Authorities, in a Paper intitled Memaire & Con- 


ſultation, publiſhed in their Name, That by the Law of Nations, Commiſſions for taking Proofs in a foreign Country ought 


to be executed according to the Laws of that Country where the Cauſe depends, and according to the Regulations and Condi- 
tions impoſed by the Judge who iſſues the Commiſſion, 


21K December, 1763. The Court of Seffion, upon conſidering theſe various Applications, on the 21ſt of December 1763, pronounced the follow- 
5th Interlocutor ap- ing Interlocutor: The Lords having reſumed Conſideration of the Petition of Archiba'd Douglas of D-:uglas, dated the ft 
— from by berb * Inſtant, with Anſwers thereto for Duke Hamilton and others, and Replies for Archibald Doug lat; alſo the P etition ſor 
« the Duke of Hamilton and others, dated the 3d Inſtant, with Anſwers thereto for Archibald Douglas, together with the Pe- 


« tition of Archibald Douglas on the 17th Inſtant; they remove the Interdi& pronounced upon the ꝙth Inflant, and allow the 
eed with, and under the Conditions therein contained, after 


Proof upon the Act and Commiſſion formerly granted, to proc 
Writer in Edinburgh, or to any of the Defenders Lawyers at 


« the Intimation of this Interlocutor to Alexander Me Counochie, 
uthorized to act as Commiſſioners in taking the Proof in this Cauſe, or to any other known Agents of 


% Parts, formerly a 
| Defender at Paris; ſuch Intimation being always made to the ſaid Alexander MN Connochie, Lawyers or Agents 


«« Doers for the ? 
6 perſonally, or by leaving a Copy hereof at any of their reſpective Dwelling-Houſes, fourteen Days preceding the Ex imina- 
<« tion of any Witneſs, without Prejudice to the Parties, taking the neceſſary preparatory Steps before the actual Examina- 
that betore proceeding to the Examination 


t“ tion, immediately after ſaid Intimation but with this further Explanation, ccedii Ex: 
« of any Witneſſes who have already been, or ſhall hereafter be examined, in the Towrnelle Criminel'e of the Parliament of 
« Paris, either at the Inſtance of the Procureur-General, or at the Inſtance of the Purſuers, the Purſuers ſhall be obliged to 
« comply with the Conditions contained in the former Commiffion. And ordain the Purſuers and their Doers, betwixt and 
4 the fiſt Day of January next, to produce, in the Hands of the Clerk to this Procels, Copies of the whole Plaintes given in 

or either of them, to the Tournelle Crimi- 


« by Sir Het Dalrymple, and in Name of the Duke of Hamilton and his Tutors, 


80 | | fi the 16th Day of December 1762: And appoint the Clerk of this Court, to furniſh the Purſuers 
e y on Y timation thereof in Manner above ſet forth ; and for that 


« with an Extract of this Judgment, to enable them to make due In | 
c Effect diſpenſe with 4 . hereof in the Minute Book: And with Reſpe& to the whole other Points of the foreſaid 
« three Petitions, they refuſe the Deſire thereof. | 


of December, given in a Petition to the Court, repreſenting, That ſeveral Writings, 
with whom Sir John Stewart and Lady Fane Douglas had lodged while at Len- 


A 


The Reſpondents pe- 
dition f.r an Exhibition The Reſpondents having, upon the gth 


of all Writings in the in the Cuſtody of Mr. Beadle and Mr. Granle, 


Appellants Agent's 
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the Writings left by Lady Fare, in the Hands of Mr. Lindſay, and a Bond granted by Lady Jane to the Earl of Morton; 
had all been tranſmitted to Mr. Charles Brown, the Appellants and Sir John Stewart's Agent; and praying Exhibition uport 
Oath, of theſe Writings. Anſwers were made by the Appellant to this Petition, ſhowing, that an Exhibition of all Writings 
in general, was contrary to the eſtablithed Law and Uſage of Scotland; and that the Bond by Lady Fans to the Earl of Mor ten, 
1763 Was lodged in the publick Records, where ſhe Reſpondents could have Acceſs to it. The Lords, upon the 41ſt Day of De- 
Phe Lords cember 1763, pronounced the following Interlocutor : <+ 


In reſpe&t the Bond by Lady Jane Douglas to the Earl of Morton 
Lobe „ on Record, they refuſe the Deſire of this Petition,” : N S nnn 


don, 


„e. Upon the 22d of Dec. 1753, another Petition was put in for the Appellant, occaſioned by an Ambiguity in the Interlocu- 
FDecem®®"» tors of the 27th of Fuly, and 11th of Auguſt 173: This Petition prayed their Lordſhips, “ To explain theſe Interlocutors in ſuch 
jg the Co ad * Manner, as that the Conditions impoled with regard to the Witneſſes that have been examined in the Tournelle, might be 
der ia « extended to all Witneſſes who had revealed or declared to the Cuteés, and whoſe Revelations had been tranſmitted to the 
ee ( Procureur General, or lodged in the Tournel/e; and in Caſe the Petition ſhould be ordered to be anſwered, to grant an Inter» 
« dict, prohibiting and diſcharging the Purſuers from proceeding in taking their Proofs, until Judgment was given upon this 


« Petition; which further prayed, That the Appellant might be authorized to examine Witneſſes at Viinna, in Manner therein 
« mentioned.” 


The Court having adviſed this Petition, upon the 24th of December laſt, ** Granted Commiſſion for examining the Witneſſes 
de at Vienna, as prayed for; and refuſed the while ether Points in this Petition.” 


The Appellant has brought his Appeal to your Lordſhips from the Interlocutors, and Parts of the Interlocutors of the Court 
of Seſſion before recited, viz. from the Interlocutor of the 30th of June 1763, ſultaining the Title of the Duke of Hamiltn : 
The Interlocutor of the 27th of Fuly 1763, in ſo far as it tinds the Objection to the Witneſſes examined before the Tournclle 
Criminelle, not relevant to incapacitate theſe Witneſſes from being again examined in this Cauſe; and in ſo far as it does not 
make the Cancellation of their Evidence an abſolute Condition upon the Plaintifts, in caſe theſe Wuneſſes ſhall be re-examined : 
be other Interlocutor of the 27th of July 1763, ſuperſeding the Confideration of the Petition of the 8th of March 1763: 
he Interlocutor of the 11th of Augu/?, in jo far as it adheres to the former Interlocutor in the Points complained of, and 
as it only zppoints the Depoſitions of the Witneſles examined before the Tournelle to be ſealed up, and tranſmitted, in Man- 
ner therein mentioned, to the Court of Seffion, and only requires the Reſpondents to procure Acceſs to the Appellant or 
his Agents, to the Proofs taken by Commiſſion from the Tournelle of Paris, and to the Reports made by the Curees to the 
Procureur General, in conſequence of the Monitoire ; and to join with the Appellant, if defired, in any Application for get- 
ting Poſſeſſion or Inſpection of them, in Place of wholly ſetting aſide theſe Witneſſes, or at leaft requiring Cancellation of their 
Evidence as an abſolute Condition; and in ſo far alſo, as this Interlocutor does not grant the Deſire of the Petitions of 3d and 
gth of Auguſt 1763, in the ſeveral Particulars therein prayed for: The Interlocutor of 21ſt of December 1763, in ſo far as it 
removes the Iaterdict, and allows the Proof, upon the Act and Commiſſion formerly granted, to proceed under the Conditions 
therein contained; and in ſo far as it only obliges the Purſuers to comply with the Conditions contained in the former Act and 
Commiſſion, without incapacitating the Witneſſes examined in the Teurnelle, or at leaſt requiring Cancellation of their Evi- 
dence; and in ſo far as it refuſed the Deſire of the Petitions uit and 17th of December laſt, inthe ſeveral Particulars therein pray- 
ed for: And laſtly, the Interlocutor of the 24th of December 1763, in % far ai it adheres to any of the former Interlocutors 
in the Points above complained of, and refuſes the Defire of the Petition of Date the 22d of December 1763. And the Appellant 
humbly hopes, That theſe Interlocutors, ſo far as complained of by the original Appeal, will be reverſed, varied or altered, 
and that ſuch Relief will be given to him as is prayed for by his ſaid Appeal, for the following, among other 
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The Interlocutor of the 3oth of June 1763, which ſupports a Right in the Duke of Hamilton to be a Purſuer or 
Plaintiff in this Cauſe, is appealed from, becauſe, it is apprehended, he can have no Intereſt which can be a 
Foundation of ſuch a Right. It having been already determined, that he has no Intereſt under any of the Fa- 
mily Settlements now ſubſiſting; he therefore can have nothing but a very remote Poſſibility of ſucceeding, as Heir 
Male wowatſoever of the late Duke of Douglas, upon the Extinction of many Families who are called preferably to 
him; nor can any Suit, in relation to the Eflate, be now inſtituted, to which the Duke of Hamilton could be 


deemed a neceflary Party; wherelore, at preſent he is rather a Maintainer than a Party intereſted in the Suit, 
which ought not to be allowed. 


IT. The principal Queſtion on theſe Parts of the Interlocutors of the 27th of Fuly, 11th of Auguſt, and 21ft of Decem- 


ber, 1763, and the other Interlocutors which adhere to them, appealed trom by the original Appeal, relates to the 
Witneſles propoſed by the Reſpondents, to be examined under the Commiſſion iffued by the Court of Seffion in 
this Cauſe. After the Appellant had been ſerved Heir to the Duke of Douglas, and after the Reſpon- 
dents had commenced a Proceſs to reduce that Service, whereby the Court of Seſſion was in Poſſeſſion of the 
Cauſe, they commenced a criminal Action in the Tournell: at Paris againſt Sir Fohn Stewart and Mrs, Hewit, 
which was moſt induftrioufly concealed from the Appellants Agents, until many Witneſſes had been examined 
by the Judge of the Tourneile, —— The maniteit Purpoſe of this Action was to fix and pre-occupy the Witneſſes 
by a private and ex farte Examination. The Action itſelf was incompetent in France, as the Parties ac- 
cuſed were not Natives, or had any Eſtate or Place of Reſidence in that Kingdom, ſo that no Judgment 
pronounced againſt them could have any Effect; the Duke of Hamiitan, or Sir Heu Dalrymple, the Plaintiffs, 
had no Iatereſt in it, nor was the public Intereſt of France in any Degree concerned, as it was not alledged 

that the Parties accuſed had, by Violence or Stealth, carried away any Child from Paris, or had commit- 
ted any Crime to be the Object of a public Proſecution. The Appellant therefore moſt humbly inſiſts, 
that the ſuſpicious Examination of Witnefles, begun, and carried on in Contempt of the ſupreme Court, where 
the Rights of the Parties were then depending, and could only be tried, ought, by the Law and Uſage of 
Scotland, to diſqualify the Witneſſes from giving Evidence in the preſent Action, as not being now at Liberty 
to give an impartial Teſtimony, becauſe they lye under the Reſtraint of that Exam nation from which 
they cannot recede, without incurring at leaſt the Infamy, if not the Puniſhment, of Perjury. 


III. 


The Revelations made to the Curets, in conſequence of the Monitoire, which tended to lead the Vulgar in an 
extraordinary Manner, and which have been figned by the Relators, and are now tranſmitted, and make a 
Part of the Proceedings before the Tournelle, put them under the fame Prejudices as the Witneſſes examined in 
the Tournelie, and ſhould for the ſame Reaſons render them incompetent. While the Danger of Excommuni- 


cation hung over them, it had the ſame Force to keep them fixed in the Tale they once told, as the Dread 
of the Puniſhment of Perjury had upon the Tournelle Witneſſes. 


Suppoſing, but not admitting, that the Witneſſes who have been examined before the Tournelle, or have re- 


vealed to the Curees, are not entirely diſqualified, yet under all the. Circumſtances of the preſent Caſe, they 


can 
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can now only Rey examined before the Lords of Seſſion, who will be able to judge of their Pr epoſſeſſions, 
0 


and determine both as to their Competency and Credibility. Commiſſions for examining Witneſſes are on 

granted by the Court ex gratia, and are in many Caſes refuſed where there is any Suſpicion of the Character 
of the Witneſſes, or the undue Practices of the Parties concerned. 'The Conduct of the Reſpondents in the 
preſent Caſe does not entitle them to any Favour, nor can they juſtly complain of being deprived of the 
Benefit of a Commiſſion, which, by their own irregular Conduct, cannot now be granted without manifeſt Pre- 


judice to the Appellant, 


Vs The Commiſſion, which has been iſſued in the preſent Caſe by the Court of Seſſion, is fo entirely varied and 
new-modelled by the Arrette of the French King, that it remains no longer the Commiſſion of that Curt. 
The Inſpection of the Tournelle Evidence, which is made a preliminary Condition by the Court of Seſſion, is 
abſolutely refuſed ; the criminal Action, in which the Reſpondents are forbid to inſiſt, is ordered to proceed; and 
the Briti/h Commiſſioners named by the Court of Seſſion are excluded ; and four French Commiſſioners are now 
only allowed to execute this Commiſſion on the Part of the Appellant. It is maniſeſt no Proof can 
proceed on theſe Terms, without the greateſt Diſadvantage to the Appellant: If therefore the Evidence of 
the Witneſſes propoſed to be examined in France, is not, to be taken in preſence of the Judges of the Court of 
Seſſion, but upon a Commiſſion, it ought only to be executed by ſuch Commiſſioners as ſhall be named by that 
Court, without any Limitation or Reſtriction, and under the Conditions formerly preſcribed. 


VI. The Law of Scotland ſuppoſes, that in a private Examination carried on by one of the Parties, a Witneſs may be 
led to ſay what he does not ſufficiently know, or very different from what he would ſay upon a ſtrict and pro- 
per Examination; and in order that he may tell tbe Truth freely, the Court provides that he may tell it with 
Impunity, by ſupprefling or cancelling his former Depoſitions, that they may not riſe in Judament againſt him. 

This being the uniform eſtabliſhed Rule in Scotland, the Appellznt moſt humbly inſiſts, if the Exami- 

nation of the Witneſſes before the Tournelle, or of thoſe who have revealed to the Curets, is allowed to proceed, 

that the Court of Seffion ought to make the actual Suppreſſion, or cancelling of theſe Depoſitions, a Condition 
indiſpenſably neceſſary before their Examination; for the Cancellation certainly is equally practicable, as the 

Inſpection, which the Court of Seſſion has made a preliminary Condition: And it is in vain for the Reg ndents 

to pretend, that they have uſed all poſſible Means for obtaining both the InſpeRtion and Cancellation of this 

Evidence; for it is manifeſt they did not take the proper Meafures for this Purpoſe, as in all their Reqnertes 

they ſtill kept their favourite Points in View, and by applauding the Propriety of the French Method of pro- 
ceeding, and of the French Laws, they procured the Arrette, which now denies either Cancellation or Inſpection 


of the Evidence, 


VII. If the Appellants ſhall only be allowed Inſpection of the Tournelle Evidence, as ordered by the Interlocutor cf 
the 27th of Fuly 1763, it is manifeſt this Inſpection ovght to be extended to the Declarations of the Wit- 
neſſes examined before the Curees, as prayed for by the Appellant's Petition of the 22d of December 1763, 
in reſpect, theſe Witneſſes muſt, in every View, be conſidered in the ſame Light as thoſe examined before the 
Tournelle, where their Examinations are actually lodged, and make a Part of the Proceedings in the criminal 


Action. 


VIII. In Conſequence of the Action brought before the T:urnelle, and the Reſpondent's irregular Proceedings, the 
Execution of the Commiſſion from the Court of Seſſion has been prevented, whereby the Appellants have been 
brought to a very great and extraordinary Expence, which by all the Rules of Juſtice they ought to be repaid, 
before the Parties can go into further Proofs, as prayed for by the Appellant's Petition of the 17th of December, 
and which was refuſed by the Interlocutor of the 2 1ſt of December 1763, appealed from, 


The Reſpondents have entered a Cro/s Appral to your Lordſhips, from the Interlocutors before recited of the 27th of Jul,, 
and 11th of Augu/?, with regard to ſuch Part of the Conditions annexed to the Execution of the ſaid Act and Commiſſion, as 
cannot, according to the eſtabliſhed Laws of France, be complicd with; and from the firſt mentioned Interlocutor of the 
2 1ſt of December 1763, in fo far as it adheres to theſe two Interlocutors, by ſubjecting the Reſpondents to the former Con- 
ditions, previous to the Examination of any Witneſſes, Part of which Conditions do now appear to be impracticable; and in 
ſo far as it refuſes the Defire of the Petition of the 3d of December 1763; and alſo from the other Interlocutors of the 21ſt 
of December 1763, refuſing the Deſire of the Reſpondent's Petition of the 9th of December 1763, concerning the Exhi- 
bition of certain Writings therein mentioned: But the Appellant humbly hopes that the ſaid Croſs Appeal will be diſmiſled, 


for the following, among other l 


. ² n 


I. If the Reſpondent ſhould be releaſed from the Conditions contained in the Commiſſion from the Court of Seſſion, 
for the Re- examination of the Tournelle Witneſſes, as inſiſted on by the Croſs Appeal, it is manifeſt they 
would reap every Advantage they had in View by theſe unjuſt and irregular Proceedings: The Applications 
made by the Reſpondents to the Tournelle, and to the French King, for procuring Inſpection or Cancellation 
of this Evidence, were drawn up in ſuch a Manner as rather to prevent than to attain what was deſired; they 
load the Appellant's Parents with the moſt unjuſt Reproaches, and poſitively aver, that they had diſcovered 
the Appellant's real Parents now reſiding in Paris. They repreſent that the conſtitutional Regulations for 
Trials in France had been treated in the Court of Seſſion, by the Appellant, as arbitrary and oppreflive, — 
They pour forth the moſt high and immoderate Commendations on the Proceedings before the Taurnelle, and in 
all their Reguettes they anxiouſly expreſs a Salvo, that the Tournelle Proſecution may {till ſubſiſt. Thus it 
has been owing to the Reſpondents, that the French King has not ſuffered the Commiſſion from the Court of 
Seffion to be executed in its own Form, and under the Conditions preſcribed by it, as being inconſiſtent with 
the Secrecy requiſite in the Proceedings before the Tournelle. It is in vain for the Reſpondents to ſay that 
theſe Conditions are now become impreſtable, and that the Laws and Ordinances of France oppoſe either the 
Inſpection or Cancellation of the Evidence before the Towrnelle ; for it is urged as a Maxim univerſally eſtabliſhed 
in the Memoire et Conſultation, ſigned by ſeven of the Reſpondents moſt eminent Council at Paris, ““ That a 
* Commiſſion from a foreign Court of Juſtice is to be executed according to the Forms and Manner practiſed 

and preſcribed by that Court, and that the Commiſſioners cannot vary from or diſpenſe with any of the 
Forms or Orders ſo preſeribed: . Delegatus non habet Furiſdictianem propriam ſed vice fungitur delegartis 
and this was enforced by the Precedents in France, by which it appeateſ, that where Commiſſioners under a 
French Commiſſion, acted at Turin and at Rome, in a Manner different from the Proceedings in France, the Execu- 
tion of that Commiſſion was declared a Nullity : And it was further inſiſted, That the Secrecy required in crimi- 
0 nal Proceedings was a Regulation peculiar to France, and ought to give Way to the Law of Nations, by which 
« the Commiſſion of the Court of Seſſion muſt be executed according to the Laws and Regulations of Scotland. 
Upon theſe Principles therefore, the Reſpondents cannot, with any Colour of Juſtice, deſire to be re- 


leaſed from the Orders and Directions of the Court of Seſſion in taking the Proofs in France. = 
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The Reſpondents were calle upon by two ſeveral Petitions, preſented on Behalf of the Appellant, to diſclaim 

and diſcharge the Tournell: Proſecution. This they have not only refuſed to do, but in all their Pleadings and 
Writings, both in Scotland and France, they have {till inſiſted that this was a competent Action, which they 
bad a real Intereſt to continue and to bring to a Concluſion. By this obſtinate Perſeverance, in a Meaſure 
manifeſtly unjuſt and irregular, there has ariſen a Colluſion between the Court of Seſſion and the Courts of 
Paris ; and the Reſpondents cannot now be permitted to ſay, that the Execution of the Commiſſion of the 
Court of Seſſion is now impraQticable in France, until it is known what Effect their diſclaiming the Criminal 


Action may have, in obtaining a fair and impartial Examination of Witneſſes, which is the only Object of the 
Appellant's Deſire. | 


11 The Interlocutor of the 2 iſt December 1763, likewiſe complained of by the Croſs Appeal, proceeded upon the 
moſt ſolid Principles of Juſtice. By that Interlocutor, the Court refuſed to order the Appellant's Agent 
to exhibit upon Oath, all the Writings, without Diflinction, which had been tranſmitted to him at the Deſite 
of Sir . Stewart, by the Perſons who had been entruſted with the Cuſtody of thoſe Writings. It is 
eſtabliſhed by the Law of Scotland, and admitted by the Reſpondents, that in Civil Cauſes no Perſon ſhall be 
obliged. to lay open his Writings to the Inſpection of the other Party: If any particular Deed or Writ- 
ing is ſpecified, in which the Party has an Intereſt, it muſt no doubt be exhibited ; but in the preſent Caſe, 
the Reſpondents have not offered to ſpecify any Writing, or even what Kind of Writings they defire. 
They ſay, the preſent Action is of a Criminal Nature, tending to the Diſcovery of a Species of Forgery or 
Fraud; but moſt certainly the Reſpondents will not be permitted, at their own Pleaſure, to convert an Action 
purely Civil, into one of a Criminal Nature. Their original Declaration regards the Appellant only, who 
is in every View innocent, and has no Tendency to the Puniſhment of Fraud, or any other Crime what- 
3 ever: And therefore, the general eftabliſhed Principle muſt take Place, that the Plaintiffs can only be entituled 
; to call for Exhibition of ſuch Writings as they ſhall particularly ſpecify, and which they have a manifeſt Intereſt 
4 to uſe, for the Purpoſe of the preſent Action, which the Appellant has ever been ready to comply with. 
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Archibald Douglas / Douglas, Z; 
and bis Guardian, * Appellants. 


His Grace the Duke of Hamilton, Lord f 
Douglas Hamilton, and their Guar- agen 
dianc, Sir Hew Dalrymple and others, 


Et e Contra. 
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To be heard at the Bar of the Houſe of Lords on Tue/doy 
the 10th Day of April 1764. 
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